Town of Rockport Planning Board Site Plan Decision — 22 September 2022

6 Central St
Rockport, ME 04856

* Findings of Fact * KIK Wireless for
* & * U.S. Cellular
* Conclusion of Law * Vinal St. Map 17 Lot 49-01

Project Overview

Bob Gashlin and attorney Jamie Bellows presented their application before the Planning Board for why
they are interested in constructing a Wireless Telecommunications Facility in the Town of Rockport on a
parcel denoted as Map 17 Lot 49-01, located off Vinal Street. In their presentation they denoted the
facility would have a 150’ tower, with a 50’ x 50’ fenced area with utilities and associated equipment
enclosed inside.

The applicant provided photo simulations of what this tower would look like from multiple locations
throughout the town.

In the RF Report from US Cellular, included in the application, and a focal point of the presentation, this
report states that by having a facility at this specified location it will fill in coverage gaps and provide
additional capacity in order to improve deficient service areas along Route 17, Route 90, Vinal Street,
South Street, and the surrounding roads and neighborhoods.

Public Comment and concerns

The board heard several public comments from community members and abutters. Susan Dumican,
David Dickey (abutting land owner), Andrew Dumican, and Attorney Elizabeth Beopple representing
Annie Keirmyrer and Lucy Bauer (abutting land owners and residents). Each expressed similar concerns
about health and safety from the radio frequency, scenic views and vistas, landscaping, and road access
from Vinal St.

Attorney Elizabeth Beopple, and her clients, submitted written testimony in addition to their public
comment along the lines of concerns for their health and safety from the Radio Frequency radiation
emitted due to their proximity to the tower. Additionally, Ms. Keirmyrer and Ms. Bauer had concerns
about the visibility through the trees to the sites location and equipment and lighting.
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28 July 2022 meeting

Findings and Conclusions

The Planning Board began their initial review and deliberation of the application. The review started
with Land Use Ordinance section 809 requirements.

809.1. The proposed project is a wireless telecommunications facility, which qualifies this project to
be reviewed under this section.

809.2. No exemptions were identified under this ordinance.
809.3 Site Plan Review Application — Wireless Telecommunications Facilities
1: A copy of the FCC license was provided to the Planning Board.

2: The locations of the tower have been submitted. USGS map is not exactly the format to what is
requested per the ordinances, but applicant has submitted multiple variations of what was requested
and the point is sufficient.

3: Chair Sternowski said that the gentleman who signed the letter from Wood is a Maine certified
engineer that talked about the construction of the site and the road elevation drawings. Chair
Sternowski asked if everyone is happy with the elevation drawings that provides the detail and the
information we need. Mr. Viehman discussed the public relations aspect of providing additional images
to alleviate some anxiety of neighboring property owners, and that they are worried about what this is
going to look like. Mr. Gashlin responded that if we did do a photo simulation and it showed that a
neighbor could see the tower we'd be having the exact same conversation we're right now. Mr.
Viehman responded that at least you would have made an attempt to alleviate concern.

Chair Sternowski brought up the easement that the road goes up a portion of the easement and had
some clarifying questions. Does the easement have limited rights? Are you allowed to use that
easement? Who's easement is it? Who owns the easement? Mr. Gashlin responded that it is a shared
easement between the property owner to the North and the Baileys. Mr. Dickey, member of the public
and abutting land owner to the North. Mr. Dickey brought up his concerns about the rights of the
easements to calm his concerns. Mr. Gashlin said they did run a full title search, and have the clear
report. The Board decided this would be a requirement to satisfy this concern.

4: Chair Sternowski wanted to be sure all the detail on the elevation drawing has been submitted. We
received dimensions of the fenced area, dimensions of where the trees are being cleared, not exactly a
formal landscape plan but we've got some idea. The landscape plan is not really annotated on the
drawing, but we would not expect to see on an elevation drawing

5: The Board discussed the landscaping plan, specifically the screening of the base of the facility, the
method of fencing, and the color of the structure proposed.
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6: The Board discussed potential photos from abutters property line. Simulations of proposed facility
from different perspectives, which were received. The Board deliberated on if what was received is
sufficient for this requirement. Mr. Viehman believed that due to public comment, the Board does not
have sufficient information. Mr. Viehman stated that it is up to the Board to determine what
perspectives are needed, and that given the abutters concerns would warrant this requirement. The
Board believes the submitted photo simulations are sufficient for drivers on Rt 90 and Hwy 17, and
places where the tower is not visible. However, no photo simulations are presented in the application
that suffice for those in close proximity to the site. The Board discussed with the applicant the best
locations for additional photos, and these were determined to be from across Vinal St looking towards
the access point to the property, and at the property line of the abutting land owner to the south,
denoted in the meeting as the “one with the red roof on the bottom,” which is the land of Annie
Keirmyrer and Lucy Bauer. The Board discussed how these photos should be presented, either with a
balloon to photo edit the image with what the tower would look like or with another means to
represent the base. The Board determined that the base of the structure is what would be in
consideration for the photo simulation, with a “blue” tarp at the outer edge of the fence. This would
indicate if anything would be visible from the abutting land owner through the trees between the site
and the property line.

7: The Board determined that they received the written description of how the proposed facility fits into
the applicant’s telecommunications network, and believed that was sufficient for review.

8: Chair Sternowski asked if everybody was satisfied with what was provided for the evidence to
demonstrate that no existing building, site, or structure can accommodate the applicant’s proposed
facility? Mr. Laurent stated that he was not but because he is not a radio frequency engineer, however
he referenced that the submitted report did not consider the tower to the East. The applicant
responded that site D & E were confirmed to be the sites. The applicant indicated that they did evaluate
the other site to the East and the report determined it was not sufficient coverage. The applicant and
the Board discussed the Radio Frequency report indicating the proposed location to be the best option,
and how this report is derived. Mr. Gashlin responded that C?, the company who created the report, is
an arms length third party company that is not owned by US Cellular. Further, Mr. Gashlin stated that C2
is used by other cellular providers like Verizon to do the same work. Mr. Laurent felt this report is
beyond the Boards ability to make a decision on if the evidence submitted is sufficient for the purposes
of placing a cell tower at this location versus another location. Chair Sternowski responded that he spent
40 years in wireless communications and has used propagation maps to determine coverage areas,
much like what is proposed in this application. Chair Sternowski stated that he is not claiming to be an
expert on it, only that he understands the process of what is before the Board and felt comfortable with
the report supplied in the application. The Board deliberated further and still felt uncomfortable with
the report, and determined to have the Town attorney provide guidance on how to best handle this.

9: The Board reviewed the signed statement for this requirement and noted that it was copied from this
ordinance and signed. The Board determined this to be sufficient.

10: The Board determined that the Surety Bond should be approved by the Town Manger.

KJK Wireless for US Cellular
Site Plan Review
Findings of Facts and Conclusion of Law
3



Section 809.4 Standards.

1: The Board discussed the location of the tower, and per the June 14, 2022, Land Use Ordinance this
location is allowed in the 908 Rural District.

2: The Board discussed if the project was proposed to be located on municipal property, and was
determined that it is not.

3: The Bord determined that the applicant included in the application, and discussed in their
presentation, for accommodating collocation on the tower.

4: The height of the proposed tower is 150 ft, which is under the ordinances required 195ft. The
structure is designed in a manner, and located on the property for if a possible collapse happened that it
would not damage abutting land owners property.

5: The Board discussed the 105% setback requirement of the height of the tower and determined that
the application is sufficient for this requirement.

6:The Board agreed that the landscaping has already been talked about, and determined photographs of
the base from the property to the South will determine if further requirements are needed.

7: The Board determined that there was a fence proposed on the site that detail 8 foot tall metal link
fence with barbed wire on top.

8: The Board reviewed the lighting requirements, and the applicant stated and confirmed the
development has no light proposed on the top of the tower, and is withing the FAA requirements, for
the tower is not tall enough to warrant a light.

9: The Board determined that the materials presented in the application of being galvanized and to
blend with the surrounding natural environment were sufficient.

10: The Board reviewed the Structural Standards to comply with the current Electronic Industries
Association Telecommunications Industries Association. The application has on page C7 note #2
detailing this and stamped by applicants engineer.

11: The Board reviewed the noise requirement, and the applicant indicated that there will not by any
noise from this site. No generators, no blowers/fans will be located on site, resulting in no noise. The
Board expects there to not be any noise generated.

809.5 Standard Conditions of Approval

809.5: The Board discussed these requirements and would have it as a condition of approval on the
signed site plan.

809.6 Abandonment

809.6: The Board discussed this section briefly, and that it is not something the Board would impose
during the application process, however the Board requested a surety bond and wanted to know how
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the sample surety bond figure was calculated. The Board requested a breakdown of this figure and the
applicant agreed to provide one.

Section 1305 Performance Standards

1305 Performance standards for

Preserve and Enhance the Landscape: The Board discussed this is a small area being developed, with a
small parking area to accommodate two spaces. The Board discussed that once they have the photos
with the blue tarp, they will better understand whether or not there is a need for additional landscaping.

Soils and Erosion Control: The Board discussed the comprehensive erosion control and stormwater plan
and determined this was sufficient.

Vehicular Access: The Board determined that they did not need to review due to the lack of use on the
site proposed for development.

Parking Circulation: The Board determined that there is not a lot, if any , pedestrian traffic up on this
mountain, and that the parking lot is to accommodate one, maybe two, maintenance vehicle(s)
approximately a few times a year, depending on weather events.

Surface Water Drainage: The Board determined that the storm water plan is sufficient.

Existing Utilities: The Board determined that this development will not be a burden on sewers, storm
drains, water lines, or other public utilities.

Special Features of Development: The Board determined that this section does not apply.

Exterior Lighting: The Board discussed with the applicant the lighting that will be at the base of the
structure. The applicant stated that the light would be only on when someone is at the site, and would
be off otherwise.

Emergency Vehicle Access: The Board determined this was not a concern.

Municipal Services: The Fire Chief and Police Chief submitted letter that they have no concerns with the
application.

Air Quality: The Board determined this was not a concern.

Water Supply: The Board determined this was not a concern.

Conclusion:
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The Board determined that the application lacked the below mentioned six items and determined to
issue a continuance on the application until the items have been submitted for review.

Requested Materials for review from Land Use Section 809:

The Board determined the following items are needed for proper review of the application:

Photo from Vinal St looking at the entrance

Photos from the property line of the nearest abutting land owners, Annie Keirmyrer and Lucy
Bauer, looking through the woods to a blue tarp that would be stretched at the outer edge of
where the fence would be located on the proposed site.

The Board will receive guidance from the Town attorney about the right to ask for a third party
evaluation for the propagation simulations on alternative towers.

The Board will receive guidance about if the Town Land Use Ordinance has any weight in
evaluating health and safety concerns, and how those relate to the FCC requirements.

A breakdown of the surety bond and how those costs are calculated.

A copy of the rights to use the easement for the road, clarification on what the easement is and
who could use it.

Vote: Yes 5 No O Abstain 0
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22 September 2022

Continuation of July 28, 2022, Planning Board meeting

Project Overview:
Kenneth Kozyra went through the requested items from the Planning Board.

The photos from the abutting land owner property line with the blue tarp prop. Mr. Kozyra overviewed
where the pictures were taken. The blue tarp is approximately 200 ft from the property line. The Blue
tarp is 30 ft long horizontally, and approximately 8 ft tall. Mr. Kozyra went through the various photos
taken and if the blue tarp is visible from the property line. The trees between property line and site, they
are deciduous trees.

The photos of the entrance on Vinal st. The first image is the roadway detail. On the image, the break in
the guard rail is where the entrance will be located. If the guard rails need to be adjusted, they will be
done. The approximate opening is sixteen ft wide. The entrance is a steep drop, and fill will have to be
brought in for the entrance.

The Radio Frequency Report prepared by C% Chair Sternowski asked Kenneth to walk everyone through
the calculations. Mr. Kozyra went through a brief and simple explanation of the equation and how it is
used to produce the results. Mr. Kozyra explained that they could go up to 100% MPE, and this facility is
only at 1.10%. The Board discussed the Data Sheets and Electrical Patterns of the meeting to The Board
wanted to know if any buildings would be direction of the wavelength. Kenneth discussed the direction
of antennas from page C-10 of the site plan. Mr. Kozyra stated that the antennas will not be aimed at
any buildings, for that is not the point. The antennas are aimed to cover as much area as possible. Mr.
Kozyra summarized the RF Report

The Cost estimate to remove the tower, came to a total of $45,600 today.

Copy of rights of easements. Mr. Kozyra presented the Rights of Easements to the Board at the meeting.
Easement stated in warranty deed, “...also conveying an easement in common with others for ingress,
egress, of utilities from the easterly side of Vinyl Rd of the 50ft wide right of way...” The Board
determined that there are rights to gain access to said lot through the easement on the property.

Public Comment:

Annie Keirmyrer, abutting land owner, wanted to discuss the items she submitted to the Board. Ms.
Keirmyrer and Ms. Bauer. Ms. Keirmyrer is scared about the tower and is concerned about everyone's
health and concern. Ms. Keirmyrer requested the tower to be placed 1,500 feet away from her house.
Chair Sternowski asked how the number came to be, and Ms. Keirmyrer stated it is from her research
from a few published studies.
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Mr. Kozyra wanted to correct a statement he made to reflect that there is more radiation from cell
towers in an urban environment than in a rural environment.

Lucie Bauer believes the standards in the ordinance have not been met. From the edge of the property
to the site of the cell tower, and brought up that KIK Wireless has no control over the land in between.
Ms. Bauer believes it is deceptive because the trees are mature trees and could be harvested. Ms. Bauer
wants to know what plan they have in the event trees fall in this area. The other area that has not been
met in Ms. Bauer’s opinion is that where the road is going is held in common, but of the 50ft, the half of
the road that has been passed to the other land owner. Ms. Bauer wants to know how this plays into the
picture. Ms. Bauer also has a concern about health, and believes the Telecommunications act of 1996 is
outdated.

Public Comment section closed at 6:06pm

Findings and Conclusions

The Board entered into deliberation.
Two areas the Board wanted to have attorney weigh in on with regards to application.

The Board wanted to know if a third party could be used to determine if a different location could be
used, and if the Board could make judgment regarding the health and safety of Radio Frequency
emissions.

The Town attorney responded to both questions. With regards to the Radio Frequency, “...No State or
local government or instrumentality there of may regulate placement, construction, and modification, of
personal wireless service facilities on the basis of environmental effects of radio frequency emissions to
the extent that such facilities comply with emissions regulations concerning such emissions.” With
regards to the third party reviewing the data, the Board could ask for a third party review if the Board
felt the data was insufficient.

The Board began to review the six requested items from the previous meeting.

Copy of Rights of Easements: The Board reviewed the site plan that indicated where the easement was
on the property, and the easement on the deed for the property. The Board agreed that the easement
would be accessible to the intended use.

View from property line of abutter using blue tarp at base of site. The Board deliberated on the
submitted material. The Board discussed a variety of different options to screen the base of the
structure from the abutting land owner; working out an agreement with land owner to maintain the
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trees in the event they are ever cut down, planting shrubs in the area just inside the fence, planting
shrubs and evergreens outside the fence to screen. The Board determined that it would be outside their
ability to require the applicant to have the owner of the land place in their lease with KJK Wireless a
statement to maintain the rest of the 25 acres. The Board determined that the applicant should
maintain the area between the fence and the edge of the leased area, with natural screening along the
fence.

Breakdown of surety bond: The Board discussed surety bond . The Board asked what the life of the
tower would be, Mr. Kozyra said the life of a tower could be one hundred years. The Board decided to
let the Town Manager with the Town attorney determine the surety bond figure.

Images of Vinal St to the entrance: The Board had some concern about how this process works. Mr.
Thomas stated that it would be the Code Officer who would review the permit.

Third party consideration of data presented for the reason of the location. Mr. Viehman asked the
question of how difficult would it be to move the location a little further away from the abutting land
owner building? Mr. Kozyra stated it would be extremely costly to change location because there are
permits already issued for the location, engineering reports and prep work for the exact location. If they
were to change it would be difficult and cost a lot of money. The Board asked if the sector facing the
abutting land owner could not be used? Mr. Kozyra stated that it was not an option because they need
360 degrees of coverage from the tower. Chair Sternowski believes that it would be difficult for the
applicant to achieve coverage at any other existing location. The Board believes the data presented for
the need at the proposed location is sufficient.

FCC Requirements with regards to health and safety. The Board determined that the ordinance does not
have the ability to enforce health and safety concerns with regards to Radio Frequency because of the
1996 Telecommunications Act.

Conclusions:

The Board has found that the six required items from the last meeting have been presented and meet
the requirements for review.

Section 900
Findings:

The Board discussed Wireless Telecommunications Facilities being allowed in the rural zone district 908,
per the June 14, 2022, land use ordinance.

Conclusions:
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Mr. Laurent moved, seconded by Mr. Haley, that this application is consistent with the requirements of
section 900

Yes 5 No O Abstain 0

Section 1305

Findings

The Board discussed each of these requirements
Conclusions

Mr. Haley moved, seconded by Mr. Laurent, that the application as submitted is compliant with section
1305.

Yes 5 No O Abstain O

Section 800

Findings:

The Board discussed this section at the last meeting.

The Board determined conditions of approval for screening withing the parcel and section 809.5.
The Board determined that only subsection 809 is applicable.

Conclusions:

Mr. John Viehman moved, seconded by Mr. Haley, that the application satisfies the general standards of
performance in section 809 with the following conditions of approval, that the applicant creates and
maintains screening within the parcel, and that the other conditions of approval in 809.5 are met.

Yes 5 No O Abstain O

Section 1000
Findings:

The Board discussed the landscaping requirement in section 1000. The Board discussed the difference
between the landscaping requirement of 809.3.5 to the landscaping requirement of 1002. The Board
discussed the ability to waive any necessary requirements the Board deems necessary.

The Board determined section 1003 does not apply.
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The Board determined section 1004 is met with the parking presented in the application to
accommodate two vehicles for the development.

Conclusions:

Mr. Jeffery LeClair moved, seconded by Mr. Haley, that the application meets the requirements of
section 1000; and that the detail requirements of 1002 are waived in lieu of the landscape section in
section 809.

Yes 5 No O Abstain O

Based upon the forgoing Findings and Conclusions, the Planning Board finds that the applicant has
satisfied each of the review criteria for approval and therefore the Planning Board approves the Site
Plan Review Application of KJK Wireless representing US Cellular for a cell tower located at a parcel
owned by Kathleen Bailey at Vinal St. Rockport, ME 04856 and identified as Map 17 Lot 40-001
withing Zone District 908; subject to the following conditions:

Conditions of Approval

(1) Landscaping in the form of bushes and shrubbery consistent with the natural
environment and within leased area, between fence line and boundary of leased area,
to be maintained per ordinance section 809.4

(2) Surety Bond amount to be determined by the Town Manager

(3) 809.5 Standard conditions of approval (6-14-2022 LUO)

Vote: Yes 5 No O Abstain 0

Dated in Rockport, Maine, this 22 day of September, 2022

Rockport Planning Board Chair

Date

Printed Name

Signature
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